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| . PROCEDURAL HI STORY

On June 28, 1989, the United States of Anerica, Immgration and
Naturalization Service (INS), served a Notice of Intent of Fine (NIF) on
Anerican McNair, Inc., Respondent. The NIF, in Counts nunbered | and |1,
alleged violations of Section 274A(a)(2), and 274A(a)(1)(B) of the
Immigration and Nationality Act (the Act). In a letter dated July 5,
1989, Respondent, through its Secretary Angeline J. Bell, requested a
hearing before an Adm nistrative Law Judge.

The United States of Anerica, through its Attorney John B. Bartos,
filed a Conplaint incorporating the allegations in the NF against
Respondent on Septenber 29, 1989. On Cctober 6, 1989, the Ofice of the
Chief Adninistrative Hearing Oficer issued a Notice of Hearing on
Conpl ai nt Regardi ng Unl awful Enpl oynent, assign-
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ing me as the Administrative Law Judge in this case and setting the
hearing place at or around Los Angeles, California, on a date to be
schedul ed.

Respondent answered the Conplaint on Cctober 30, 1989, relying on
a ~good faith'' defense for each allegation. On October 31, 1989, |
i ssued an Order Directing Procedures for Pre-hearing. On Decenber 20,
1989, | issued an Order confirm ng the pre-hearing tel ephonic conference
hel d on Decenber 13, 1989, in which the hearing date of April 10, 1990,
was assi gned.

On February 23, 1990, Conplainant, through its Attorney, Donna
Rusnak, filed a Mtion For Sunmary Decision, stating that no genuine
issues of nmaterial fact existed. During the pre-hearing telephonic
conference held on March 13, 1990, | granted Respondent's request to
extend the tine for filing a response to the Mdtion for Summary Deci sion
and continued the hearing date to May 1, 1990.

On March 20, 1990, Respondent filed a Mdtion for Telephonic
Conference and a response in Opposition to Mtion for Summary Deci sion
asserting the existence of genuine issues of material fact. On March 30,
1990, the third pre-hearing tel ephonic conference was held. | schedul ed
the hearing in this matter for May 1-3, 1990, in Santa Ana, California.

On April 9, 1990, Conplainant, through its Attorney Donna Rusnak
filed a Reply to Respondent's Qpposition to Mdtion For Summary Deci sion
Respondent filed an undated Mdtion For Extension of Hearing Date, which
| received on April 17, 1990. | granted Respondent's request to extend
the hearing date and schedul ed the hearing for July 10-12, 1990, in Santa
Ana, California. Respondent again filed a Mdtion For Continuance of
Hearing on April 25, 1990. On May 5, 1990, Respondent filed an Anendnent
to QOpposition to Mdtion for Summary Decision, including an Affidavit of
Angeline J. Bell

After considering all of the docunents provided, | concluded that
no genuine issue of material fact existed as to Count Il and that
Conpl ai nant was entitled to partial sunmary decision as to liability on
Count Il as a matter of law. | granted Conplainant's Mtion for Summary
Decision as to Count Il in nmy Decision and Order of My 9, 1990. |
deternmined at that time that an issue of material fact remained with
respect to Count |, therefore a hearing was to be held on that Count
only. | did not rule on the issue of an appropriate civil penalty, but

left it open, to be addressed at the hearing.

The hearing dates of August 21-22, 1990, were set during the
pre-hearing tel ephonic conference on July 24, 1990. On August 17, 1990,
| received Conplainant's |Index of Exhibits and a Stipulation of Facts
Bet ween Conpl ai nant and Respondent. The hearing re-
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garding the alleged violation of Count | of the Conplaint was held on
August 21, 1990, during which | heard testinony from one wtness for
Conpl ainant, and two wtnesses for Respondent. | received three
Conpl ai nant's exhibits and one Respondent's exhibit. A hearing record of
94 pages exclusive of exhibits, was conpil ed.

| issued an Order on Septenber 25, 1990, inform ng the parties that
the post-hearing briefs would be due Cctober 26, 1990. On Cctober 12
1990, Conpl ai nant noved for an enlargenent of tinme in which to subnmit its
brief. Conplainant requested the date of Novenber 9, 1990, and indicated
that Respondent had been contacted and offered no objection to this
requested delay. | granted Conplainant's request on Cctober 19, 1990
permtting both parties to subnmit their briefs on Novenber 9, 1990.

On Cctober 23, 1990 | received a Mtion for Leave to File Brief
Ami cus Curiae of the Mexican Anerican Legal Defense and Educational Fund
(MALDEF). Conplainant filed a notion in opposition to MALDEF s request
on Novenber 2, 1990. On Novenber 5, 1990 | denied MALDEF s notion
because: (1) its tardiness in filing its request placed all parties at
a di sadvantage, especially since a representative of MALDEF attended the
August hearing in the matter and coul d have becone invol ved nuch sooner
(2) MALDEF did not state how its expertise could benefit me in ny
consideration of this case; (3) MALDEF cited no legal authority for its
proposal to act as amicus; and (4) MALDEF' s interest in the specific
issue it wished to brief was already being represented before the Ninth
Circuit Court of Appeals.

On Novenber 9, 1990 | received post-hearing briefs from Conpl ai nant
and Respondent.

I'1. ELNDINGS OF FACT

The parties entered into a stipulation prior to hearing, agreeing
upon certain facts. This stipulation was adnitted into evidence as
Conmplainant's exhibit C 2. These stipulated facts are |isted below,
incorporated with the additional factual findings | have gl eaned from ny
review of the record, pleadings, argunents, and briefs submitted by the

parties. | wll record ny findings in a chronol ogi cal sequence, rather
than utilizing the corresponding stipulation nunbers. The stipulation
numbers will be noted, however, after the appropriate findings, as wll

the sources for other findings of fact.
1. Anerican MNair, Incorporated is a corporation that is

incorporated in the State of California and a legal entity within the
definition of 8 CF. R Section 274a.1(b). (Stip. #1)
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2. The primary business activity of Anerican McNair, Inc. consists
of engineering and manufacturing specialized packaging utilizing
pol yurethane foam materials. (Stip. #2)

3. The Respondent enploys on a nonthly basis approximtely 50
workers. (Stip. #3)

4, During the year 1988, Respondent's total gross receipts of sales
after returns and allowances cane to Two MIlion, Five Hundred Ei ght
Thousand, Eight Hundred Eighty Four dollars (%$2,508,884.00). (Stip. #4)

5. BEdward M Bell is the President of Respondent, Anerican MNair,
Inc., and has been duly approved and authorized by Respondent to act as
its designated representative in this proceeding. (Stip. #5)

6. BEdward M Bell has been responsible for all personnel records of
Respondent since at least after April 1, 1987. (Stip. #6)

7. BEdward M Bell, President, and Angeline J. Bell, Secretary, of
American MNMNair, Inc. have been responsible for examning enploynent
eligibility docunentation and conpleting Enpl oynent Eligibility
Verification Forns (Forns 1-9) for workers on behalf of Respondent since
at least April 1, 1987 through the date of hearing. (Stip. #7)

8. On or about August 19, 1987, Respondent hired Marci ano Landrove
Alvarez (Alvarez) for enploynent in the United States. (Stip. #38)

9. Wen Alvarez was first hired by Respondent in August of 1987, he
did not present docunents supporting his authorization to work in the
United States. (G 1 Ex. #37)

10. In July of 1987, Respondent hired M guel Lopez Ml endez
(Mel endez) for enploynent in the United States; and Melendez was
subsequently terminated from Respondent's enpl oynent on or about My 24,
1989. (Stip. #11)

11. BEdward M Bell was aware that June 1, 1988 was a " "nmgic date''’
by which his workforce was to be conprised of workers authorized for
enploynment in the United States. Prior to that date he inforned his
enpl oyees that if they did not have work authorization or ammesty their
jobs would be terminated. (Tr. at 73)

12. In June of 1988 Respondent term nated the enpl oynent of at | east
six or seven enployees who could not provide appropriate docunentation
supporting their work authorization. (Tr. at 71)

13. Respondent hired Sergio Garcia-Torres, Dona Lou Strader, and
Thomas J. Singleton for enploynent in the United States on or about
Cctober 3, 1988, June 19, 1987, and February 2, 1989, respectively.
(Stip. #18)
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14. On March 22, 1988, Edward M Bell, President of and on behal f
of Respondent, signed an Application for Alien Enploynent (Form ETA-750)
on behalf of Alvarez. Alvarez had approached Edward Bell and inforned him
that he was ineligible for ammesty because he had not resided in the
United States for the requisite five year period. Alvarez told Edward
Bell that he had hired an attorney, Richard Mranda, at the Latin
Anerican Law Center, who prepared the Form ETA-750. (Stip. #9; Tr. at 73-
74)

15. In June 1988, Edward M Bell, President and on behalf of
Respondent, signed an Application for Alien Enploynent (Form ETA-750) on
behal f of Melendez. This formwas al so prepared by the Latin Anerican Law
Center for Bell's signature. (Stip. #12; Tr. at 74)

16. On or about January 13, 1989, Edward M Bell, President of and
on behalf of Respondent, signed a Petition for Prospective |nmmgrant
Enpl oyee (Form|-140) on behalf of Alvarez. This formwas prepared by the
Latin Arerican Law Center. (Stip. #10; C 1 Ex. #13)

17. On March 31, 1989, Edward M Bell, President of and on behal f
of Respondent, signed a Petition for Prospective Inmm grant Enpl oyee (Form
| -140) on behal f of Melendez. (Stip. #13)

18. Prior to March of 1989, Edward M Bell and Angeline Bell knew
of IRCA, first hearing of it through the nedia in 1987. They had not,
however, been educated as to its specific requirenents. Angeline Bell
attenpted to obtain information about | RCA through tel ephone calls to INS
in the spring of 1988, but was not successful. One of Respondent's
clerical enployees went to the INS office to obtain information regarding
IRCA in the spring of 1988 and obtained fornms 1-9. (Tr. at 49-50)

19. The INS opened a case file pertaining to Respondent corporation
in March of 1989 in response to the filing by Alvarez of the Form - 140.
Speci al Agent Janes M Chapparro was assigned to this case on or about
March 16, 1989. (Tr. at 7-10)

20. Respondent was visited by Agent Chapparro of INS on March 17,
1989 to receive education regarding | RCA Respondent received a Handbook
for Enployers (M 274) on that date. (Stip. #14-#15)

21. Agent Chapparro net with Edward M Bell and Angeline Bell for
approximtely 30 mnutes, explaining the requirenents for enployers in
accordance with the IRCA | aws. Agent Chapparro revi ewed several forns -9
prepared by Respondent and indicated deficiencies which would require
correction. He explained that a formal inspection of Respondent's forns
-9 might take place the follow ng nonth. Agent Chapparro stated that he
woul d not require forns 1-9 for those enpl oyees who had been term nated
by or
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left the enploy of Respondent prior to the March 17, 1989 educati onal
visit. (Tr. at 10-11, 44)

22. Subsequent to Agent Chapparro's educational visit, Respondent
prepared a notice which was provided to all enployees, requesting them
to fill out forms -9 and to present the docunentation necessary to
conplete the forns. (Tr. at 34; R 1)

23. Based upon his failure to prove eligibility to work, Sergio
Garcia-Torres' enploynent was terminated on April 21, 1989 by Respondent.
(Tr. at 66)

24. Respondent was served with a Notice of Inspection by an Agent
of the Immigration and Naturalization Service on April 24, 1989. Agent
Chapparro also arrested Alvarez based upon INS deternmination that
Alvarez was not legally residing or working in the United States. (Stip.
#16; Tr. at 12)

25. Alvarez worked continuously for Respondent from August 1987
until his arrest on April 24, 1989. (Tr. at 12-14, 73-74; C1 Ex. #24)

26. On May 1, 1989, Agent Chapparro of the INS conducted an
i nspection of Respondent's Fornms |-9. Respondent provided Agent Chapparro
with 25 Fornms 1-9, along with payroll and tax docunents show ng dates of
hire for its enployees. Anpbng the Fornms 1-9 presented were 1-9's for
Sergi o Garcia-Torres, Dona Lou Strader, and Thomas J. Singleton. (Stip.
#17, #19; Tr. at 15)

27. The Form 1-9 presented by Respondent for Sergio Garcia-Torres
was signed on March 27, 1989, but not properly conpl eted. Angeline Bell
attenpted to tel ephonically contact Agent Chapparro after the inspection
toinformhimthat Garci a-Torres had been fired, but could not reach him
(Tr. at 58)

28. On May 22, 1989, a Notice of Inspection Results was served on
Respondent by Agent Chapparro of the INS advising Respondent that five
of Respondent's enpl oyees had presented fraudul ent or fal se docunents to
establish their enploynent eligibility. (Stip. #20).

29. On May 31, 1989, Respondent submitted to an Agent of the INS a
letter reflecting that the five individuals identified in the Notice of
I nspection Results were no | onger enployed by Respondent. (Stip. #21)

30. Agent Chapparro believed that Respondent acted in a cooperative
manner throughout the inspection process. (Stip. #31, 46)

1. LEGAL ANALYSI S

As stated above, | previously granted summary deci sion regardi ng the
paperwork violations found in Count Il of the Conplaint. Based upon the
testinony at the hearing | find it necessary to
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review ny decision pertaining to the Form1-9 submtted by Respondent for
Sergio Garcia-Torres, one of the three violations found in Count II.

The Form1-9 in question is obviously deficient, as parts of Section
1 and 2 of the form are inconplete. However, the questioning of Agent
Chapparro raises the i ssue of whether or not Respondent was even required
to present a formfor him

Agent Chapparro told Respondent in his educational visit that the
woul d not require Respondent to present Forns 1-9 in a subsequent
i nspection for those enpl oyees who had | eft Respondent's enploy prior to
the date of his visit _March 17, 1989. Garcia-Torres' Form1-9 is dated
March 27, 1989 in Section 1. He was subsequently terminated on April 21
1989. Both dates are clearly after the March 17, 1989 educational visit.

Respondent was, therefore, required to present a conpleted Forml-9
to Agent Chapparro on My 1, 1989. The fact that he was no | onger
enpl oyed on that date does not excuse Respondent from its obligation
under IRCA. My previous ruling granting partial summary deci sion stands.

As to Count |, Respondent, as an entity, is charged with hiring
Al varez for enploynent, and then for continuing to enploy himin the
United States, knowing that Alvarez was, or had beconme an unauthori zed
alien with respect to such enploynent, a violation of 8 U S.C. Section
1324a(a)(2). Conplainant argues that each of the elenents required to be
sati sfied have been proven by a preponderance of the evidence.

| agree that Respondent is an "“entity'' as defined by 8 CF. R Part
274a. 1(b), pursuant to Exhibit C2, Stipulation #1. | further agree with
Conpl ai nant that the record is abundantly clear that Al varez was enpl oyed
by Respondent for wages or other renuneration in Santa Ana, California.
Thi s enpl oynent conmmenced on or about August 19, 1987. At the tine of his
hire and throughout his period of enploynent with Respondent, Al varez was
unlawfully in the United States and unauthorized for enploynent, as
Conpl ai nant contends. None of these elenents are deni ed by Respondent.

The ultimate issue in this mtter focuses on whether Respondent
““knew ' that Alvarez was an unauthorized alien and continued to enpl oy
hi m despite this know edge.

Al though the statutes and regul ations applicable to this proceeding
do not specifically define "~ know edge'', several cases previously
decided in this forumhave interpreted the know edge el enent.

In the case of the United States v. Mester Munufacturing Co., OCAHO
Case No. 87100001, (June 17, 1988), aff'd, Mester Munufacturing Co. V.
INS, 879 F.2d 561 (9th G r. 1989), the ALJ stated that
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[kl nowl edge or notice of an enployee's unauthorized status which
provides the scienter necessary to find a violation of 8 US.C
1324a(a)(2) in knowingly continuing to enploy an unauthorized alien can
conme to the enployer from any source. The law is indifferent as to how
that know edge is acquired.'' Mester at 20. The ALJ pointed out that the
burden falls on the enployer to ~"nake tinely and specific inquiry'' as
to the eligibility of the enployee for work in the United States. Mester
at 23. The enployer is liable not only for failing to "~ "know' the status
of the enployee, but also for failing to take steps necessary to learn
the status of the enployee. Thus, what the enployer "~ “should know ' can
be construed as know edge sufficient for a violation of | RRCA

In the case of United States v. New El Rey Sausage Co., OCAHO Case
No. 88100080, (July 7, 1989), the ALJ explained that the enployer had
reason to know that its enployees were unauthorized aliens after
receiving conmunication fromINS representatives to that effect. The ALJ
poi nted out what steps the enployer should have taken in light of that
information. The ALJ explained that the enployer should have suspended
its enmployees until it received confirmation that the enployees were
authorized to work in the United States. By permitting the enpl oyees to
continue to work subsequent to being contacted by the INS, the enployer
was liable for an I RCA violation

In New El Rey, the ALJ equated "~ “constructive know edge'' wth
“Tactual know edge'' for purposes of satisfying the know edge el enent of
8 U S C Section 1324a(a)(2). The ALJ explained that constructive
know edge can be found where the enployer had reason to know of the
enpl oyee' s unaut hori zed st at us.

An enployer shall be deenmed to have reason to know that an enployee is
[unauthorized] if it can be shown by a preponderance of the evidence that the
enpl oyer was in possession of such information as would |ead a person exercising
reasonabl e care to acquire know edge of the fact in question . . . or to infer, on
the basis of reliable warnings, that such officially questioned enpl oyees are not,
in fact, authorized to be enployed in the United States.

New El Rey at 32 (enphasis in original).

| also used the constructive know edge standard in the case of
United States v. Valdez, OCAHO Case No. 89100014, (Sept. 27, 1989). |
deci ded that the enployer, Valdez, was acting with a ~ " high probability’
of the fact that the enployee was unauthorized. | stated that
““[d]eliberate ignorance cannot reasonably be a defense.'' Valdez at 11
| reasoned that an enployer cannot avoid his obligations under |RCA by
sinmply avoiding any inquiries which could lead to a discovery of an
enpl oyee' s unaut hori zed status. | stated that, ~“[e]very enployer has the
affirmative duty, by law, to inquire
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into each enpl oyee's enploynent eligibility and to conplete a Form [-9
to reflect the results of that inquiry.'' Valdez at 11

| continued ny analysis of constructive know edge in the case of
United States v. Collins Foods Int'l, Inc., OCAHO Case No. 89100084,
(Jan. 9, 1990), where | stated, ""it is not necessary to find that [the
enpl oyee] had expressly inforned [the enployer] of his unauthorized
status. It is sufficient that [the enployer] should have known.'' Collins
at 11 (enphasis in original). | explained the basis behind ny decision
to apply the constructive know edge standard by stating:

there is a strong policy argunment in favor of an adninistrative |aw judge relying
on circunstantial evidence which gives the enpl oyer notice of an enpl oyee's status
as an illegal alien. The argunent is that to do otherwi se would encourage an
enpl oyer to consciously avoid acquiring know edge of the enployees (sic)
imigration status whenever the enployer suspects, fromthe circunstantial evidence
before him that his enployee is an illegal alien.

Collins at 13.

In the case of United States v. Buckingham Linited Partnership,
CCAHO Case No. 89100244, (Apr. 6, 1990), the ALJ expl ai ned knowl edge this
way: ~ Federal case law instructs that failure to know what could have
been known in the exercise of due diligence anbunts to know edge in the
eyes of the law.'' Buckingham at 9. He further explained, “~"[t]o hold
that liability attaches only when it 1is proven that an enployer
specifically intended to continue to enploy an unauthorized alien would
mninze the Act's effectiveness by providing a | oophole with which to

escape liability under 8 U S.C. Section 1324a(a)(2).'' 1d. (enphasis in
original).

Using the above cited cases as guides, | agree with Conplai nant that
there is sufficient evidence of know edge on the part of Respondent to
prove this elenent of the charge in Count |. Respondent was provided with

information from Alvarez in February or March of 1988 which shoul d have
led himto believe that Alvarez was not authorized for enploynent in the
United States. Edward Bell testified that Al varez approached himw th the
informati on that he was ineligible for amesty, which Bell knew to be a
met hod of gaining work authorization in this country. See Tr. at 73.
Prior to that tine, Bell had never requested Alvarez to present docunents
denonstrating his work authorization, and no Form -9 had been prepared
for himuntil March 1989. See Tr. at 85. A close review of the -9 which
was prepared shows that no docunent identification nunbers or expiration
dates were inserted in Section 2 of the form C- 1, Ex. #14.

Bell| knew Al varez originated from Mexi co and believed he was in the
process of being legalized. It follows that Bell knew he was
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not yet legal. Respondent's notivation was ~"to get [Alvarez]
legalized.'' Tr. at 75. Alvarez presented Bell with the ETA-750 for his
signature on March 22, 1988, and the [-140 on January 13, 1989. Bell
testified that he did not exam ne them closely and becane inmedi ately
leery of them Tr. at 74-75. Regardless of Bell's know edge as to the
specifics of these two forns, he had sufficient information in his
possessi on whi ch gave hi mreason to know of Al varez' unauthorized status.
Much of that informati on was contai ned on those two forns. See C1, Ex.
##11, 13.

Edward Bell stated that he spoke with an individual who represented
himself as an attorney, Richard Mranda, who told him that he was
permitted to enploy Al varez during the | abor certification process. This
is not a sufficient defense. Respondent had the affirmative duty to
inquire into the work authorization of Al varez, especially since Alvarez
had never presented any docunents denonstrating such eligibility.
Respondent failed in that duty, resulting in the continuity of Alvarez'
enpl oynent until his arrest by the INS, in violation of 8 U.S.C. Section
1324a(a)(2).

Respondent appeared to be notivated nore by how it could avoid the
requirenents of |IRCA and retain those enployees who were trained in
skilled positions and not easily replaced, than by fulfilling its
obligations as an enployer. Bell did not seem overly concerned whether
or not he was adhering to the enploynent dictates in | RCA because, if
caught violating the law for a first offense, his business would not be
fined. See Tr. at 71, 75-76. H's nisplaced reliance on business
col | eagues, who provided him with that information, shall not shield
Respondent fromliability. As Conplai nant correctly contends, " ignorance
of the lawis not a viable defense whether the lawis a statute or a duly
promul gated regulation.'' Cs Cosing Brief at 12.

Respondent, with due diligence, could have known of Al varez' status
and then suspended or terminated his enploynent until such tine as
Al varez was able to produce docunents proving his eligibility to work in
the United States. Respondent was aware of the June 1, 1988 deadline for
conpliance with IRCA and that its workforce woul d have been | egal by that
time. Several enployees were fired because they could not denpnstrate
wor k aut hori zation. Al varez shoul d have been one of them

Respondent clains it relied on the nistaken notion that those " "in
the process'' of becoming |egal were exenpt from | RCA. Rather than take
the affirmtive steps to deternmine the legality of its actions in
continuing to enploy Al varez, Respondent chose to renain ignorant as to
the law, as well as to the facts surroundi ng Al varez' status.
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Accordingly, Respondent is in violation of 8 U S C  Section
1324a(a)(2) as alleged in Count | of the Conplaint.

I'V. ASSESSMENT OF CIVIL PENALTY

It is ny judgment that Respondent has viol ated sections 274A(a)(2)
and 274A(a)(1)(B) of the Act. | nust, therefore, assess a civil nobney
penalty pursuant to sections 274A(e)(4) and 274A(e)(5) of the Act. The
statute states, in pertinent part, that:

[wWith respect to a violation of subsection (a)(1)(A) or (a)(2), the order under
this subsection_(A) shall require the person or entity to cease and desist from
such violations and to pay a civil penalty in an anount of (i) not |less that $250
and not nore than $2,000 for each unauthorized alien with respect to whom a
violation of either subsection occurred, . . . [and] with respect to a violation
of subsection (a)(1)(B), the order under this subsection shall require the person
or entity to pay a civil penalty in an amobunt of not less that $100 and not nore
than $1,000 for each individual with respect to whom such violation occurred. In
determ ni ng the anount of the penalty, due consideration shall be given to the size
of the business of the enployer being charged, the good faith of the enployer, the
seriousness of the violation, whether or not the individual was an unauthorized
alien, and the history of previous violations.

8 U.S.C. Sections 1324a(e)(4) and 1324a(e)(5).

Conpl ai nant assessed a civil penalty for the violation in Count |
at $1,000.00 (one thousand) in the NIF and has also requested that |
order Respondent to cease and desist fromhiring or continuing to enpl oy
unaut horized aliens. In its post-hearing brief Conplainant asked ne to
consider a penalty of $2,000.00 (two thousand) for this violation. For

Count Il Conplainant has assessed a civil penalty of $200.00 (two
hundred) for each of the three violations. The conbined civil penalty
assessed for Count Il is $600.00 (six hundred).

In assessing penalties for Count 1I, | have determned that
Respondent's business is financially stable and that it enploys an
average of 40-50 enployees per nonth. | find this to be in the small to
m d-range class of businesses. | <consider this to be a sonewhat

mtigating factor.

Respondent asserts a showi ng of good faith regarding its obligations
under IRCA. It contends that its efforts to obtain information about
I RCA, its termination of unauthorized enployees, its consultation wth
an individual it believed to be an inmmgration attorney, and its
cooperativeness with the INS investigative agent all denpbnstrate its good
faith.

Conpl ai nant argues, on the other hand, that Respondent's good faith
i s questionabl e because Respondent procrastinated in its efforts to cone
into conpliance. After being educated, it still did not denonstrate ful
conpliance because it allowed personal affairs to take higher priority
t han busi ness operati ons.
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Despite Respondent's assertions of good faith, | do not find
sufficient evidence of good faith to mtigate the penalty. Respondent was
i ndeed cooperative in all its contacts with INS. It is also a favorable

reflection upon Respondent that it took steps to obtain Forns |1-9 prior
to receiving an educational visit.

The testinony of Respondent's w tnesses, however, supports
Conpl ai nant's argunent that Respondent put off conpleting its Fornms [-9
until the inspection was inmminent. Agent Chapparro gave Respondent "~ a

break'' by not requesting 1-9's for enployees hired after Novenber 6,
1986, who left Respondent's enploy prior to the March 17, 1989
educational visit. Respondent was told that an inspection could be
expected in April and a notice was served on April 24 for the originally
schedul ed date of April 28, 1989. Respondent was given extra tine due to
INS' schedule conflict, and Respondent was still wunable to produce
conplete 1-9's for three of its enployees by May 1. Angeline Bell also
stated that her personal fanily obligations took a higher priority than
the conpletion of 1-9's at that tine.

Al though | do not believe Respondent's actions warrant aggravation
of the penalty, neither do | find that there is enough to mitigate the
penal ty.

Record keeping violations are serious in the framework of | RCA. Each
of the three 1-9's in question |lacked the enployer's attestation that he
had exanined the identification and work authorization docunents
presented by the enployees. One of the three enpl oyees, Garcia-Torres
was eventually term nated because he was unable to denpnstrate work
aut hori zati on, and was shown to be an unauthorized alien. This factor is
aggravating, coupled with the fact that Respondent enployed another
unaut hori zed alien, Al varez.

Finally, | found no evidence that Respondent was previously warned
or cited for sinmlar IRCA violations. | consider Respondent's |ack of
history with INS pertaining to IRCAto be a nmtigating factor.

Accordingly, | approve Conplainant's assessnent of $600.00 (six
hundred) for the three paperwork violations. | find this amunt to be
quite reasonable in light of the factors requiring ny consideration

After much consideration, | also approve Conplainant's original
request of $1,000.00 (one thousand) for Count I. | wll not consider
doubling this anbunt to the naximum pernitted penalty, because | believe
the original anpbunt is fair and reasonable. In the alternative, a |ower
fine would not be appropriate considering the seriousness of this
vi ol ati on.
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V. ULTI MATE FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

| have carefully considered the record in this case, all docunents
presented by the parties, and all argunments advanced by the parti es.
Accordingly, and in additon to the findings of fact and concl usions of
| aw previously made, | nake the following ultimate findings of fact and
concl usi ons of |aw.

1. | conclude, by a preponderance of the evidence, that Respondent
did violate 8 U S.C Section 1324(a)(2) as alleged, by continuing to
enpl oy Marciano Landrove Alvarez, knowi ng that he was unauthorized for
enpl oynent in the United States.

2. As discussed in ny May 9, 1990 Decision and Order, Respondent has
violated 8 U S.C. Section 1324a(a)(1)(B) by hiring for enploynment in the
United States, Sergio Garcia-Torres, Dona Lou Strader, and Thomas J.
Singleton, without conplying with the verification requirenents of 8
U S. C Section 1324a(b)(1) and 8 CF. R Part 274a.2(b)(1)(ii).

3. That it is just and reasonable to require Respondent to pay a
civil penalty in the anpunt of $1,600.00 (one thousand six hundred) for
t hese viol ati ons.

4. That Respondent shall cease and desist from violating the
prohi bitions against hiring or continuing to enploy unauthorized aliens,
in violation of Sections 274A(a) (1) (A and 274A(a)(2) of the Act.

5. This Decision and Oder is the final action of the Admi nistrative
Law Judge in accordance with 28 C.F. R Part 68.51(a). As provided by that
section, this action shall becone the final order of the Attorney General
unless, within thirty (30) days fromthe date of this Decision and O der,
the Chief Administrative Hearing O ficer, upon request for review shall
have nodified or vacated it.

IT IS SO ORDERED: This 8th day of January, 1991, at San D ego,
California.

E. M LTON FROSBURG

Adm ni strative Law Judge

Executive O fice for Imrigration Review
Ofice of Admnistrative Review

950 Si xth Avenue, suite 401

San Diego, California 92101
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